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ALL APPEARANCES WILL BE BY ZOOM 
 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 
argument is requested, and include a specification of the specific issues to be argued. 
 
Zoom hearing information 

https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz
09 
 

1 

 

    

1. 9:00 AM CASE NUMBER:  MSC17-01266 
CASE NAME:  NOWICKI  VS.  CCC EMPLOYEES' RETIREMENT ASSOCIATION 
HEARING ON MOTION For  ATTORNEY FEES 
*TENTATIVE RULING:* 
 
The hearing is continued to August 8. 2022, at 9:00 a.m. in Department 9. 
 

 

  
    

2. 9:00 AM CASE NUMBER:  MSC20-00566 
CASE NAME:  BENITEZ  VS.  STILLWATER INSURANCE CO. 
FURTHER CASE MANAGEMENT CONFERENCE 
*TENTATIVE RULING:* 
 
Appearances required. 

 
 

  
    

3. 9:00 AM CASE NUMBER:  MSC20-00566 
CASE NAME:  BENITEZ  VS.  STILLWATER INSURANCE CO. 
HEARING ON PETITION TO VACATE OF MODIFY APPRAISAL 
FILED BY SILLWATER INSURANCE CO. 
*TENTATIVE RULING:* 
 

The Court rules as follows on the petition to vacate or modify appraisal award, 

brought by defendant Stillwater Insurance Company.  The petition is opposed by plaintiffs 

John Benitez and Yvonne Benitez. 

The petition to vacate the appraisal award is granted.  In light of this ruling, 

the petition to modify the appraisal award is moot.  The basis for this ruling is as follows. 

mailto:Dept9@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz09
https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz09
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A. The Proposed Judgment. 

The Court wishes to note a threshold procedural matter.  Plaintiffs have submitted a 

proposed “Judgment Re: Appraisal Award.”  The proposed judgment is procedurally improper 

for two reasons. 

First, the appraisal award expressly provides as follows: 

The Panel has made no determination as to what caused the damage, 

whether the insurance policy provides coverage for the valuations or what may 

be due and owing under the insurance policy.  [Emphasis added.]  The Panel 

has made no interpretations of the insurance policy or law, and the Panel has 

not considered any insurance policy limits of coverages, deductibles, and/or 

any other provisions of the policy which may apply to this matter. 

[ … ] 

This award is not intended to be a money judgment; it only establishes the 

amount of loss as to items submitted to the panel for consideration. 

[Emphasis added.] 

(Defendant’s Exh. 15.)  Because the appraisal award does not independently establish any 

enforceable claim against defendant, it is not the appropriate subject of a separate civil 

judgment.  Plaintiffs have already “collected” on the award, in that defendant has paid 

plaintiffs the full amount of their insurance policy limits in response to the award.  

(Defendant’s Exh. 13.) 

 The second reason why the proposed judgment is procedurally improper is that it 

would violate the one final judgment rule.  (See Morehart v. County of Santa Barbara (1994) 

7 Cal.4th 725, 743-744.)  Plaintiffs’ bad faith claim against defendant has not yet been tried. 

 The implication of an order confirming the appraisal award would have been that the 

“actual cash value” of plaintiffs’ loss, discussed at length below, would have been established 

under the doctrine of issue preclusion — once any appeal of the order confirming the 

appraisal award was final.  The implication of vacating the appraisal award is only that the 

actual cash value has not yet been established, and must be litigated at the upcoming trial. 

B. Governing Law. 

 B-1. The Insurance Code. 

Section 2051.5 of the Insurance Code provides in pertinent part as follows: 

If the policy requires the insured to repair, rebuild, or replace the damaged 

property in order to collect the full replacement cost, the insurer shall pay the 

actual cash value of the damaged property, as defined in Section 2051, until 

the damaged property is repaired, rebuilt, or replaced.  [Emphasis added.]  

Once the property is repaired, rebuilt, or replaced, the insurer shall pay the 

difference between the actual cash value payment made and the full 
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replacement cost reasonably paid to replace the damaged property, up to the 

limits stated in the policy. 

(Ins. Code, § 2051.5, subd. (a)(2).)  Section 2051 provides as follows: 

(a) Under an open policy, the measure of indemnity in fire insurance is the 

expense to the insured of replacing the thing lost or injured in its 

condition at the time of the injury, the expense being computed as of 

the time of the commencement of the fire.  [Emphasis added.] 

(b) Under an open policy that requires payment of actual cash value, the 

measure of the actual cash value recovery, in whole or partial 

settlement of the claim, for either a total or partial loss to the structure 

or its contents, shall be the amount it would cost the insured to repair, 

rebuild, or replace the thing lost or injured less a fair and reasonable 

deduction for physical depreciation based upon its condition at the time 

of the injury or the policy limit, whichever is less.  A deduction for 

physical depreciation shall apply only to components of a structure that 

are normally subject to repair and replacement during the useful life of 

that structure. 

In this ruling, for ease of reading, the Court will refer to the cost “to repair, rebuild, or replace” 

damaged property as the “replacement cost”. 

 There is really no dispute between the parties concerning the application of these 

statutes in the case at bar: both sides agree that the job of the appraisal panel was to 

calculate the actual cash value (“ACV”) for plaintiffs’ loss as of December 14, 2018, the date 

of the fire.  The dispute between the parties is whether the appraisal panel performed that job 

in compliance with the governing statutes. 

B-2. Arbitration Law. 

The courts treat the statutory appraisal process as a contractual arbitration: 

An agreement to conduct an appraisal contained in a policy of insurance 

constitutes an "agreement" within the meaning of section 1280, subdivision (a), 

and therefore is considered to be an arbitration agreement subject to the 

statutory contractual arbitration law.  [Citation omitted.]  Those statutory 

provisions represent a comprehensive statutory scheme for the arbitration of 

disputes. 

(Louise Gardens of Encino Homeowners' Assn., Inc. v. Truck Ins. Exchange, Inc. (2000) 

82 Cal.App.4th 648, 658.)  Defendant brings this motion to vacate under section 1286.2 of the 

Code of Civil Procedure, which provides in pertinent part as follows: 

(a) Subject to Section 1286.4, the court shall vacate the award if the court 

determines any of the following: 
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 [ … ] 

(4) The arbitrators exceeded their powers and the award cannot be 

corrected without affecting the merits of the decision upon the 

controversy submitted. 

Viewed through the lens of arbitration law, the question before the Court is whether 

the appraisal panel exceeded its powers in making the appraisal award that defendant seeks 

to vacate.  (Defendant’s Exh. 15.) 

 C. The Merits. 

  C-1. Overview. 

 The California Supreme Court has held that an appraisal award must be vacated 

when it is based on a mistaken interpretation of “actual cash value.”  (Jefferson Ins. Co. v. 

Superior Court of Alameda County (1970) 3 Cal.3d 398, 403.)  The court further held that 

“[w]here an appraisal award is based upon a misconception of the law, this fact may be 

proved to the court by extrinsic evidence ...”  (Ibid.)  While the definition of “actual cash value” 

used by the court in the Jefferson decision was later amended by Insurance Code section 

2051, the amendment did not vitiate the court’s finding that an award must be vacated when it 

is based on a mistaken interpretation of actual cash value. 

 The Court finds the Jefferson decision to be on point, and dispositive.  The Court has 

carefully reviewed the parties’ extrinsic evidence, and finds that it persuasively demonstrates 

a mistaken interpretation of “actual cash value” on the part of the appraisal panel.  

Specifically, the panel included approximately $100,000 in Covid-related costs when 

calculating actual cash value, even though there was no Covid epidemic in December 2018.  

(Defendant’s Exh. 15.) 

 Assuming for purposes of argument that the appraisal award otherwise reflected an 

estimate of the replacement cost as of December 2018, the gratuitous addition of Covid-

related costs renders the award invalid.  The Court cannot correct this error, because even 

though both sides requested that the award include a separate line item for Covid-related 

costs, the arbitration panel declined to provide such an itemization. 

  C-2. Evidence. 

 In June 2021, plaintiffs presented the appraisal panel with an estimate from 

their contractor in the sum of $630,365.90.  (Defendant’s Exh. 4, pp. 42-43.)  This was an 

estimate of the December 2018 replacement cost, which in turn would be used to calculate 

actual cash value. 

The contractor’s estimate included $104,313.02 in Covid-related costs.  (Exh. 4 at 

pp. 40-41.)  The estimate stated that, as of June 15, 2021, a “Covid-19 Safety protocol” was 

“still required per county health order.”  (Id., at p. 40.)  June 15, 2021 is two years and six 

months after the date of loss, which was December 14, 2018.  Plaintiffs expressly concede in 

their supplemental briefing that including Covid-related costs in calculating ACV would be 
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improper.  (Plaintiffs’ Response, filed on 4-22-22, p. 5, lines 25-27 [the ACV “cannot logically 

include COVID-19 related cost”].)  Thus, plaintiffs tacitly concede that this June 2021 estimate 

was improper. 

 In August 2021, plaintiffs’ appraiser Robert Bresee presented the other members of 

the panel with an estimate of $630,331.75 — $34.15 less than the contractor’s estimate.  

(Defendant’s Exhs. 5 and 6.)  This again was an estimate of the December 2018 replacement 

cost, which in turn would be used to calculate actual cash value.  

The estimate included $104,313.02 in Covid-related costs — the exact same amount 

set forth in the contractor’s estimate.  (Defendant’s Exhibit 5, p. 14 [“[t]he associated COVID 

19 costs are part of the loss valuation provided by the Insureds [sic] contractor”]; pp. 35-36 

[cost items 661 through 674].)  Again, plaintiffs expressly concede in their supplemental 

briefing that including Covid 19 costs in calculating ACV would be improper: thus, they tacitly 

concede that this August 2021 estimate was improper. 

 Because defendant disputed the inclusion of Covid-related costs, as set forth in the 

June and August estimates, both sides submitted proposed appraisal award forms to the 

panel with a separate line item for those costs.  (Defendant’s Exhs. 8-11.)  Plaintiffs obviously 

anticipated that their appraiser would advocate for including Covid-related costs or they would 

not have agreed to include a separate line item for those costs.  Had the panel complied with 

both sides’ request for such a line item, defendant would have been in a position to challenge 

the award of Covid-related costs in a later petition to correct the arbitration award, without the 

need to vacate the award: 

[An] itemization permits an appraisal panel to fulfill its obligation to assign loss 

values to damaged items without exceeding its authority by deciding issues 

that bear upon causation, coverage, or policy interpretation. The parties are 

free to dispute the insurer's liability to pay for disputed categories of loss in 

subsequent litigation. 

[ … ] 

Plainly, it is more efficient to value all items of loss, including disputed items, 

at the time an appraisal is performed.  If it is determined there is no coverage 

for certain items, those items can simply be struck from the award without 

requiring a further referral to an appraisal panel. 

(Lee v. California Capital Ins. Co. (2015) 237 Cal.App.4th 1154, 1169 and 1170.) 

 On September 24, 2021, the umpire addressed the arbitration hearing scheduled for 

October 8, 2021.  The umpire noted that “the areas of dispute” included “COVID-19 

Protocols.”  (Defendant’s Exh. 7.) 

 On December 9, 2021, the panel issued an appraisal award signed by plaintiffs’ 

appraiser and the umpire, but not by defendant’s appraiser.  (Defendant’s Exh. 15.)  

The award stated that the replacement cost was $620,944.64 — only approximately $9,500 

less than plaintiffs’ June and August estimates.  Despite the parties’ requests that the panel 
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identify the amount of the replacement cost that represented Covid-related costs, the panel 

declined to do so.  (Ibid.)  The award applies a depreciation factor to the replacement cost 

to calculate the actual cash value.  (Ibid.) 

On December 23, 2021, defendant objected to the award.  (Kerley Dec., filed on 

3-28-22, Exh. “B”.)   Defendant specifically objected to the appraisal award’s failure to include 

a line item for Covid-related costs.  (Ibid.) 

On January 3, 2022, plaintiffs responded to defendant’s objection in a manner that 

can only be described as artfully obfuscatory.  (Kerley Dec., filed on 3-28-22, Exh. “C”.)  

In this response, plaintiffs make three points: 

 The appraisal award must be deemed correct, whether or not it included 
Covid-related costs, because the award contains a recitation of compliance 
with Insurance Code section 2051. 
 

 It was not error for the appraisal panel to decline to itemize Covid-related 
costs, because — despite the insurance policy language requiring itemization 
— no itemization of any kind is actually required. 

 

 The inclusion of Covid-related costs is not an error that can be corrected after 
an appraisal award has been issued. 
 

Plaintiffs carefully do not deny that the appraisal award, like the June and August estimates 

on which it is based, includes Covid-related costs.  (Ibid.) 

In an email dated January 11, 2022, defendant’s appraiser provided input supporting 

defendant’s objection.  This input included the following observation: 

2. Both parties submitted a very similar award form, which should have 

been followed and not departed from, particularly Exhibit A. 

(Defendant’s Exh. 12, “Order Denying Carrier’s Request To Revise Insurance Policy 

Appraisal Award,” internal Exhibit “A”.)  The exhibit that defendant’s appraiser referred to is 

an itemization template that included a line item for Covid-related costs. 

 On January 13, 2022, the umpire issued an order overruling defendant’s objection.  

(Defendant’s Exh. 12.)  The umpire declined to address the issue of Covid-related costs, even 

though these were specifically raised as an issue in defendant’s objection and the input from 

defendant’s appraiser.  (Ibid.) 

This petition to vacate or modify followed. 

  C-3. The Court’s Analysis. 

 Plaintiffs have never been able to explain how the appraisal panel, in the last, 

post-hearing stages of its work, could have come up with an appraisal figure only 1.5% less 

than the June and August estimates — if the panel in fact excluded Covid-related costs.  

In other words, if the panel excluded approximately $104,000 in Covid-related costs from the 
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June and August estimates, as defendant requested, why is the appraisal award only $9,500 

less than those estimates?  Did the panel suddenly and simultaneously increase the non-

Covid costs by $95,000 (approximately 15%), with no explanation as to the reason for such 

an increase, and with no supporting documentation in the record?  This seems highly unlikely. 

 The Court finds there is a compelling inference that the appraisal panel did include 

Covid-related costs in the final award.  This is a fact that can be proved by extrinsic evidence.  

(See Jefferson, supra, 3 Cal.3d at 403.) 

 In making this ruling, the Court is not impugning the competence or integrity of the 

umpire.  Plaintiffs have conceded that their appraiser’s work contained both correctable errors 

(the failure to add sums correctly) and uncorrectable errors (omitting a cell from a table so 

that the correct value cannot be determined).  Plaintiffs’ appraiser may also have neglected to 

deduct Covid-related costs, or may have remained under the mistaken belief that such costs 

could properly be included in the appraisal award; i.e., this could be just one more of the kind 

of errors that plaintiffs concede their appraiser made.  Obviously plaintiffs’ appraiser was 

under the mistaken belief that he could award Covid-related costs as of August 2021, or he 

would not have included such costs in his August 2021 report.  And nothing in the subsequent 

communications from plaintiffs’ appraiser suggests that his belief changed between August 

and December. 

Indeed, plaintiffs’ appraiser never seemed to fully understand why Covid-related costs 

were improper.  In his email dated January 11, 2022, the appraiser defended his award by 

stating that he had used 2018 “pricing for components,” but he never addressed Covid-

related costs and thus never explained why he had included such costs in his August 2021 

report.  (Defendant’s Exh. 12, “Order Denying Carrier’s Request To Revise Insurance Policy 

Appraisal Award,” internal Exhibit “A”.  See also Kerley Dec., filed on 3-28-22, Exh. “D”.) 

Even more disconcerting, plaintiffs’ appraiser betrayed a cavalier attitude towards the 

kind of itemization that is required under the express terms of the parties’ contract: 

Seems to me like typical attorney whining when one of the parties is upset.  

Probably a good reason in future appraisals that the panel not provide a 

breakdown as it looks to me as you can always argue something about that. 

(Ibid.)  The parties’ contract states in pertinent part as follows: “The appraisers will appraise 

the loss, stating separately the loss to each item.”  (Defendant’s Exh. 3.)  And as was noted 

above, California law favors the itemization of disputed loss items because it promotes 

efficiency.  (Lee, supra, 237 Cal.App.4th at 1169-70.) 

This startling hostility to the kind of itemization that would allow for meaningful review 

of an appraisal award explains the last-minute decision of plaintiffs’ appraiser to delete the 

separate line item for Covid-related costs.  (Defendant’s Exh. 15.)  By refusing to identify the 

amount of such costs included in the appraisal award, plaintiffs’ appraiser apparently hoped 

to insulate the award from what he characterized as “attorney whining.”  In other words, he 

hoped to insulate the award from the legal arguments defendant’s counsel might wish to 

present to the umpire, or to the Court. 
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The umpire may well have relied on the expertise of plaintiffs’ appraiser in this regard, 

and on the superficial plausibility of the report prepared by plaintiffs’ appraiser.  The way this 

rather dysfunctional panel operated, it was essentially a battle of experts rather than a 

collaborative process, and the umpire — a retired judge and not an appraiser herself — 

apparently chose the expert she found more persuasive. 

  In any event, however the error came about, the appraisal panel’s decision to 

include Covid-related costs in the appraisal award was beyond the appraisal panel’s 

jurisdiction.  And because there is no way to correct this error, the Court must vacate the 

appraisal award.  (Kacha v. Allstate Ins. Co. (2006) 140 Cal.App.4th 1023, 1033 [“[w]hen an 

appraisal panel exceeds its powers by deciding coverage issues, and the award cannot be 

corrected without affecting the merits of the decision, the decision must be vacated”].)  In light 

of this ruling, defendant’s alternative ground for vacating the appraisal award is moot. 

  C-4. Plaintiffs’ Arguments. 

 Plaintiffs, in their opposition papers, make two arguments.  The Court finds that each 

of these arguments lacks merit. 

Deference To The Arbitration Award 

 Plaintiffs cite case law stating the general rule that arbitrators do not exceed their 

powers by making errors of fact or law.  (See Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 

11.)  In so doing, however, plaintiffs neglect the more specific law governing the judicial 

review of appraisal awards. 

While the appraisal process is considered an arbitration for purposes of the California 

Arbitration Act, the powers of the appraisal panel are more limited than those of an arbitrator.  

The Court of Appeal has summarized these limitations as follows: 

The appraisal process is limited in scope.  (Kirkwood v. California State 

Automobile Assn. Inter-Ins. Bureau (2011) 193 Cal.App.4th 49, 58 [122 Cal. 

Rptr. 3d 480] (Kirkwood).)  “[A]lthough an appraisal is a specific form of limited 

arbitration, there are significant differences between the powers of an arbitrator 

and those of an appraiser.”  (Ibid.)  An arbitrator typically exercises 

“‘essentially judicial functions,’” including deciding issues of law, and often 

resolves the entire dispute between the parties. (Id. at pp. 58–59.)  By 

contrast, “an appraiser has authority to determine only a question of fact, 

namely the actual cash value or amount of loss of a given item.”  (Id. at p. 59.)  

“‘The function of appraisers is to determine the amount of damage resulting to 

various items submitted for their consideration.  It is certainly not their function 

to resolve questions of coverage and interpret provisions of the policy.’”  

(Jefferson Ins. Co. v. Superior Court (1970) 3 Cal.3d 398, 403 [90 Cal. Rptr. 

608, 475 P.2d 880].) 

(Lee, supra, 237 Cal.App.4th at 1166.) 

 As was noted above, the California Supreme Court has held that an appraisal award 
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must be vacated when it is based on a mistaken interpretation of “actual cash value.”  

(Jefferson, supra, 3 Cal.3d at 403.)  The court further held that “[w]here an appraisal award is 

based upon a misconception of the law, this fact may be proved to the court by extrinsic 

evidence ...”  (Ibid.)  The Court’s ruling is consistent with the specific law governing the 

judicial review of awards made by appraisal panels, and so does not run afoul of the more 

general law governing awards made by arbitrators. 

The Existence Of The Error 

 Plaintiffs’ second argument is that there could have been no error in the arbitration 

award’s calculation of actual cash value, simply because the appraisal panel included a 

boilerplate statement that the award was made in conformity with Insurance Code section 

2051.  This argument lacks merit, because it would lead to absurd results; it would allow an 

appraisal panel to insulate its award from judicial review simply by invoking the governing 

statutes as a talisman. 

 Imagine for example that the appraisal award had expressly included Covid-related 

costs.  Is it plaintiffs’ position that the Court would be powerless to vacate or correct the 

award simply because the panel recited that it had complied with the Insurance Code?  That 

could not be the law.  The result is no different if extrinsic evidence persuasively 

demonstrates that the appraisal award includes Covid-related costs, even though such costs 

are not listed as itemized cost items. 

  C-5. Defendant’s Appraiser. 

 The Court previously requested supplemental briefing concerning the conduct of 

defendant’s appraiser.  The Court now finds that defendant’s appraiser appears to have done 

the best he could under trying circumstances.  There is no evidence of a lack of cooperation, 

or of other misconduct, on the part of defendant’s appraiser. 

 D. Next Steps. 

 If this tentative ruling is affirmed, the parties should be prepared to explain, at the 

companion case management conference, how they wish to proceed.  The Court may order a 

rehearing before a new panel.  (Code Civ. Proc., § 1287.)  Or if the parties prefer, the Court 

could set up a settlement conference with a settlement mentor. 

 Concerning settlement, the Court notes a practical consideration that the parties may 
wish to consider.  The replacement cost of plaintiff’s loss may well prove to be close to or 
even above plaintiffs’ policy limits.  If that is true, the correct ACV figure would appear to be of 
little consequence.  The parties may wish to explore a settlement that would resolve the ACV 
part of this litigation so that they can focus on the upcoming trial of plaintiffs’ insurance bad 
faith claim.  Also, the parties may wish to stipulate that the settlement would not be 
admissible at trial, and that plaintiffs must establish the correct ACV figure at trial without 
regard to the appraisal award. 
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4. 9:00 AM CASE NUMBER:  MSC21-01556 
CASE NAME:  SOBOTTA  VS.  LUTTRINGER 
FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
The scheduled case management conference is vacated.  No appearance required. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC21-01556 
CASE NAME:  SOBOTTA  VS.  LUTTRINGER 
HEARING ON PETITION FOR APPROVAL OF COMPROMISE OF CLAIM OR ACTION OR DISPOSITION OF 
PROCEEDS OF JUDGMENT FOR MINOR OR PERSON W/DISABILITY 
*TENTATIVE RULING:* 
 
Petition for approval of compromise of claim is approved.  No hearing required.  (Pearson v. 
Sup. Ct. (Nicholson) (2012) Cal. App.4th 133, 1337-1338). 

 
 

 
     

6. 9:00 AM CASE NUMBER:  MSC21-01556 
CASE NAME:  SOBOTTA  VS.  LUTTRINGER 
HEARING ON PETITION FOR  APPROVAL OF COMPROMISE OF CLAIM OR ACTION OR DISPOSITION 
OF PROCEEDS OF JUDGMENT FOR MINOR - DELILAH ESTRADA-SOBOTTA 
*TENTATIVE RULING:* 
 
Petition for approval of compromise of claim is approved.  No hearing required.  (Pearson v. 
Sup. Ct. (Nicholson) (2012) Cal. App.4th 133, 1337-1338). 

 
 

  
    

7. 9:00 AM CASE NUMBER:  MSC21-02636 
CASE NAME:  DULK  VS.  HUBBARD 
HEARING ON DEMURRER TO  COMPLAINT 
FILED BY DEFENDANT 
*TENTATIVE RULING:* 
 

Defendant’s demurrer is continued to July 11, 2022 at 9:00 A.M. in Department 9.  
 
Defendant has not submitted evidence showing that he complied with the meet and 

confer requirements. (See, Code of Civil Procedure section 430.41.) In addition, Plaintiff’s 
attorney says that there was no attempt to meet and confer. (Estrada dec. ¶2.)  
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The parties are ordered to meet and confer pursuant to section 430.41 in person, on 

the telephone or by video conference no later than June 22, 2022. Defendant must file and 
serve a declaration that shows the attorneys engaged in the required meet and confer 
process by June 24, 2022. This declaration shall state if the parties reached an agreement (in 
whole or in part) on any of the following: the merits of the demurrer, the requests for judicial 
notice and whether Plaintiff wants to file an amended complaint instead of having the 
demurrer heard on the merits. 

 
 

  
    

8. 9:00 AM CASE NUMBER:  MSC22-00366 
CASE NAME:  CAMPTON  VS.  FREEMAN 
HEARING ON MOTION IN RE TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

  
    

9 9:00 AM CASE NUMBER:  MSL12-03904 
CASE NAME:  MIDLAND  VS.  LAROCQUE 
HEARING ON MOTION TO SET ASIDE & VACATE JUDGMENT 
*TENTATIVE RULING:* 
 
Plaintiff seeks to set aside a judgment by defendant, due to the fact that after the entry of 
judgment defense counsel learned of plaintiff’s language issues. (See Kahn Decl.).  
 
Code of Civil Procedure section 473(b) contemplates the request to vacate in circumstances 
that present themselves in this lawsuit (e.g., identity theft leading to a fraudulent contract).  
Even when the motion is filed after the time limits set forth in CCP 473(b), this court still 
retains the authority to grant the motion on equitable grounds.  (Rappleyea v. Campbell 
(1994) 8 Cal. 4th 975, 981). 
 
Consequently, the court grants plaintiff’s motion to vacate the judgment against defendant, 
and the case is ordered dismissed without prejudice. 
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10. 9:00 AM CASE NUMBER:  MSL19-04135 
CASE NAME:  LVNV FUNDING  VS.  LEBLANC 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

  
    

11. 9:00 AM CASE NUMBER:  MSL19-07813 
CASE NAME:  CAVALRY VS. GONZALEZ 
 MOTION TO VACATE STAY AND ENTER JUDGMENT 
*TENTATIVE RULING:* 
 
Plaintiff seeks to enforce a stipulated settlement.  The parties previously stipulated to a 
settlement of this case in the total sum of $3,135.26, and they agreed that the court would 
retain jurisdiction to enforce its terms. (Taneja Decl. Exh. A, passim).  A notice of the 
conditional settlement of the entire case was filed on April 13, 2020.  The court retained 
jurisdiction to enforce the settlement pursuant to Code of Civil Procedure section 664.6.  
 
While defendant eventually made payment in the amount of $3,818, he then failed to make 
further monthly payments as required by the terms of the settlement agreement. (Taneja 
Decl. p. 3, lines 10-23). Also according to its terms, upon default the defendant would be 
responsible for the entire balance owed, less any payments made to date.   
 
The balance now due is the principal sum of $1,445.26 (i.e., the settlement amount minus 
prior payments), and costs in the amount of $579.50.   
 
All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have been 
met.   
 
Accordingly, the court will execute and enter judgment for $2,024.76 

 
 

 
    

12. 9:00 AM CASE NUMBER:  MSL20-00511 
CASE NAME:  WEST COAST  VS.  RENNER 
HEARING ON MOTION TO COMPEL DEFENDANT’S ATTENDANCE & TESTIMONY & PRODUCTION OF 
DOCUMENTS DESCRIBED IN THE NOTICE 
*TENTATIVE RULING:* 
 
Continued to August 8, 2022 per agreement by fax. 
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13. 9:00 AM CASE NUMBER:  MSL20-05802 
CASE NAME:  JEFFERSON CAPITAL  VS.  RICHARDSON 
MOTION TO ENFORCE SETTLEMENT UNDER C.C.P. SECTION 664.6 
*TENTATIVE RULING:* 
 
Plaintiff seeks to enforce a stipulated settlement.  The parties previously stipulated to a 
settlement of this case in the total sum of $4,510.09, and they agreed that the court would 
retain jurisdiction to enforce its terms. (Zide Decl. Ex. A). The court retained jurisdiction to 
enforce the settlement pursuant to Code of Civil Procedure section 664.6.  
 
While defendant eventually made several payments, he then failed to make further monthly 
payments as required by the terms of the settlement agreement. (Zide Decl. p. 7, lines 4-9). 
Also according to its terms, upon default the defendant would be responsible for the entire 
balance owed, less any payments made to date.   
 
The balance now due is the principal sum of $2,145.09 (i.e., the settlement amount minus 
prior payments), and costs in the amount of $583.50.   
 
All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have been 
met.   
 
Accordingly, the court will execute and enter judgment for $2,728.59 

 
 

 
    

14. 9:00 AM CASE NUMBER:  MSL21-00632 
CASE NAME:  CHICAGO TITLE  VS.  WU 
HEARING ON MOTION RE  DISCHARGE & REQUEST ATTORNEY FEES AND COSTS 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

 
    

15. 9:00 AM CASE NUMBER:  MSL21-00632 
CASE NAME:  CHICAGO TITLE  VS.  WU 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
In this interpleader action, plaintiff’s unopposed Motion for Discharge and Request for Award 
of Reasonable Attorneys’ Fees and Costs is granted for the reasons cited in the moving 
papers.  Plaintiff shall be awarded total sum of $9,727,40 in reasonable attorneys’ fees and 
costs to be paid from the from $25,000 on deposit with the court.  The court clerk shall issue a 
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check for the stated amount made payable to plaintiff’s counsel Hershorin & Henry, LLP, and 
sent it Lori C. Hershorin at the law firm’s address. 

 

 
    

16. 9:00 AM CASE NUMBER:  MSL21-00884 
CASE NAME:  AMERICAN EXPRESS  VS.  TANGONAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
*TENTATIVE RULING:* 
 

Before the Court is an unopposed motion for summary judgment filed by plaintiff, 
American Express National Bank. The motion for summary judgment is granted. 

Background 

Plaintiff’s complaint alleges that defendant failed to repay money owed for an 
accepted credit card. A book account was created between plaintiff and defendant. Plaintiff 
submitted numerous billings to defendant. The defendant never objected to the truth or 
accuracy of the billing statements. Also, defendant did not remit payment for $16,175.34 on 
the account. The facts presented in support of the motion indicate defendant has failed to pay 
this amount under the parties’ agreement. 

These facts are supported by the declaration of plaintiff’s counsel, and the supporting 
exhibits included with it.  

No opposition has been filed by defendant.  

Request for Judicial Notice 

Plaintiff’s request for judicial notice is proper and is granted.  

Standard 

A motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. (Code Civ. Proc., § 437c (c).) In determining if the papers show 
that there is no triable issue, the court shall consider all of the evidence in the papers, except 
that to which objections have been made and sustained, and all inferences reasonably 
deducible from the evidence, except summary judgment shall not be granted by the court 
based on inferences reasonably deducible from the evidence if contradicted by other 
inferences or evidence that raise a triable issue as to any material fact. (Ibid.) In ruling on the 
motion, the Court must view all of the evidence and inferences reasonably drawn therefrom in 
the light most favorable to the opposing party. (Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 843.) 

Even where an MSJ is unopposed, or the opposition is flawed, the Court cannot grant 
summary judgment unless the moving party meets its initial burden. (See Johnson v. Superior 
Court (2006) 143 Cal.App.4th 297, 305 [trial court order granting summary judgment reversed 
despite lack of timely-filed declaration that was proper under CCP § 2015.5 because unless 
defendant meets his initial burden, summary judgment cannot be granted “even if the 
opposing party does not respond sufficiently or at all.”].)  
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A moving plaintiff is not required to disprove any defenses asserted, but must 
persuade the Court there is no triable issue of material fact as to each element of each cause 
of action. (Code Civ. Proc., § 437c(p)(1); see also Aguilar, supra, 25 Cal.4th at 849-850, 853.) 
If the plaintiff meets this burden, then the burden shifts to the defendant opposing the motion 
to show one or more triable issues of material fact exist as to each cause of action or 
defense. (Ibid.) 

Discussion 

A breach of contract requires: (1) the existence of the contract, (2) plaintiff's 
performance or excuse for nonperformance, (3) defendant's breach, and (4) the resulting 
damages to the plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.)  

Here, plaintiff has established the contract and has attached the documents 
comprising it. Plaintiff has also established that defendant has failed make payments in 
compliance with its contractual obligations, and defendant consequently owes damages as a 
result.  

Plaintiff is awarded damages in the total sum of $16,175.34 and costs in the total sum 
of $937.00. 

Plaintiff’s counsel shall prepare a judgment for these amounts and submit it to the 
court. 

 

 
    

17. 9:00 AM CASE NUMBER:  MSL21-02614 
CASE NAME:  AMERICAN EXPRESS  VS.  ARMOUR 
HEARING ON MOTION TO COMPEL ARBITRATION AND STATUS 
*TENTATIVE RULING:* 
 
Defendant seeks to compel arbitration of this matter.   
 
The agreement entered into between parties expressly provides for arbitration. Additionally, 
the decision to arbitrate need not be made at the outset of a controversy to preserve the 
rights to do so. According to the terms of the agreement: “You or we may otherwise elect to 
arbitrate any claim at any time unless is has filed in court and trial has begun or final 
judgment has been entered.” (Sweeney Decl., Exhibit 1, p. 10 (Claims Resolution - Initiating 
Arbitration)(emphasis supplied).  
 
Initially it should be noted that this language reflects that arbitration not be immediately 
elected by either party. Additionally, the intended election of arbitration by defendant occurs 
well before the limitations set forth in the agreement. Finally, the agreement also provides the 
following: “Either you or may delay enforcing or not exercise rights under this Arbitration 
provision, including the right to arbitrate a claim, without waiving the right to exercise of 
enforce those rights.” (Ibid.). So a delay in electing to arbitrate a claim is not only anticipated 
by the agreement, but is countenanced by it. Against this factual and legal backdrop, 
plaintiff’s opposition to arbitration is unsupported. No facts exist when viewing the entirety of 
the agreement that would preclude arbitration in circumstances that are present here. (See 
also St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1203 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
HEARING DATE:  06/13/2022 

16 

 

(“Because merely participating in litigation, by itself, does not result in a waiver, courts will not 
find prejudice where the party opposing arbitration shows only that it incurred court costs and 
legal expenses.”)). 
 
Plaintiff’s opposition raises two purported impediments to defendant’s election to arbitrate the 
dispute.  Neither impediment, however, presents an intractable barrier to arbitration.  First, 
despite language in the agreement where the parties assent to send written notice (i.e., a 
claim notice), the precatory nature of the language simply reflects its underlying purpose that 
it be done “in order to provide an opportunity to resolve the claim informally or through 
mediation.”  Quite notably, plaintiff chose to file a civil complaint in this matter, which has 
previously curtailed the opportunity to resolve the claims informally or through mediation.  
Second, plaintiff asserts that defendant’s affirmative defense concerning the absence of a 
written agreement forecloses now relying on that agreement to insist on arbitrating the matter.  
But the raising of an affirmative defense, in an unverified answer, at the incipient stages of 
this lawsuit does not prevent defendants from later asserting their belatedly discovered 
contractual rights, especially rights that are not expressly precluded in the agreement itself. At 
this point, defendant necessarily acknowledges that a written agreement between the parties 
exists, as reflected in counsel’s declaration. (Sweeney Decl., Exhibit 1). 
 
Consequently, defendant’s motion to compel arbitration is granted. This lawsuit is stayed for a 
period of six months until December 15, 2022 at 8:30 in Department 9, where a status 
conference will take place.  

The stay is conditioned on defendant undertaking the procedures detailed in the agreement – 
along with the necessary participation of plaintiff – to ensure the arbitration process is initiated 
and advanced. 

 
 

  
    

18. 9:00 AM CASE NUMBER:  MSL21-03179 
CASE NAME:  LVNV FUNDING  VS.  EVENS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
Appearance required by plaintiff’s counsel to show cause why he should not be sanctioned 
for filing a frivolous pleading. 

The standard for granting a motion for judgment on the pleadings is essentially the same as 
that applicable to a general demurrer.  (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 
1057, 1064.)  

As a consequence, it may be granted if, from the pleadings, together with matters that may be 
judicially noticed, it appears that a party is entitled to judgment as a matter of law. (Code Civ. 
Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & 
Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.)  As such, a motion for 
judgment on the pleadings involves the same type of procedures that apply to a general 
demurrer.  (Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 
Cal.App.4th 1056, 1061; Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.)  
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In considering a motion for judgment on the pleadings, courts consider whether the factual 
allegations, assumed true, are sufficient to constitute a cause of action.  (Fire Ins. Exchange 
v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452-453.)  Also, like a demurrer, a motion for 
judgment on the pleadings does not lie as to only part of a cause of action.  (Fire Ins. Exch. v. 
Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil & Brown, Cal. Practice Guide: Civ. Pro. 
Before Trial (The Rutter Group 2008) p. 7:295.) 

Plaintiff’s Complaint contains a single cause of action, asserting money owed from an open 
book account. (Pl. Complaint, filed November 1, 2021).  

Plaintiff’s motion asserts the following: “Defendant’s answer admits all allegations of the 
complaint and offers no affirmative defenses.” (Pl. Mot. Judgment on Pleadings, p. 3, lines 
20-21).  Quite the contrary to this assertion, defendant generally denied each statement of the 
complaint.  (Answer, p. 1, December 27, 2021).  (A court trial was set for October 10, 2022 at 
10 a.m. in Department 9 for this matter on February 17, 2022, nearly one month before the 
filing of the present motion.) 

For these reasons, the motion for judgment on the pleadings is denied.    

 
 

  
    

19. 9:00 AM CASE NUMBER:  MSN21-1276 
CASE NAME:  HERMANSON  VS.  AGPAWA 
HEARING ON PETITION FOR APPOINTMENT OF ARBITRATOR 
*TENTATIVE RULING:* 
 
Continued by the Court to July 11, 2022.  The hearing set for June 27,2022  is also continued 
by the Court to July 11, 2022.  
 

 

 
    

20.   9:00 AM CASE NUMBER:  N22-0876 
CASE NAME:   CLAIM OF EVELYN NAVARRO 
HEARING ON PETITION FOR APPROVAL OF MINOR'S COMPROMISE 
*TENTATIVE RULING:* 
 
Petition for approval of compromise of claim is approved for attorneys’ fees of $7,500 and 
costs of $994 for a total sum of $8,494 that will be subtracted from the gross proceeds of 
$25,000, so that the balance of the proceeds, $16,506, will be available to claimant.  
No hearing required. (Pearson v. Sup. Ct. (Nicholson) (2012) Cal. App.4th 133, 1337-1338). 
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1. 9:01 AM CASE NUMBER:  MSC20-01066 
CASE NAME:  RHODES  VS.  KRBC 
HEARING ON JOINDER IN MOTION TO STAY X-D GKF & Associates Inc. 
*TENTATIVE RULING:* 
 
Before the Court is Defendant and Cross-Complainant Humann Company’s (“Humann”) Motion 
to Stay (”Motion”). Defendant and Cross-Complainant Blueline Engineering, Inc. and Cross-
Defendant GFK & Associates, Inc. filed Joinders to Humann’s Motion. Plaintiff David Rhodes 
objects to the Motion.  

Analysis 

Primary Jurisdiction Doctrine 

The “primary jurisdiction” doctrine “applies where a claim is originally cognizable in the courts, 
and comes into play whenever enforcement of the claim requires the resolution of issues which, 
under a regulatory scheme, have been placed within the special competence of an 
administrative body; in such a case the judicial process is suspended pending referral of such 
issues to the administrative body for its review.” (Farmers Ins. Exchange v. Superior Court 
(1992) 2 Cal.4th 377, 390 (“Farmers”) (emphasis omitted) quoting United States v. Western 
Pac. R.R. Co. (1956) 352 U.S. 59.) “The doctrine does not permanently foreclose judicial action, 
but provides the appropriate administrative agency with an opportunity to act if it chooses to do 
so.” (Wise v. Pacific Gas & Elec. Co. (1999) 77 Cal.App.4th 278, 296.)  

“The primary jurisdiction doctrine advances two related policies: (1) it enhances judicial 
efficiency by permitting courts to take advantage of administrative expertise; and (2) it helps to 
assure uniform application of regulatory laws.” (Wise, 77 Cal.App4th at 296 citing Farmers, 2 
Cal.4th at 391.) “Application of the doctrine lies within the court’s discretion.” (Ibid.) “[I]t may be 
invoked whenever a court concludes there is a ‘paramount need for specialized agency fact-
finding expertise.’” (Farmers, 2 Cal.4th at 401.) 

“No rigid formula exists for applying the primary jurisdiction doctrine.” (Farmers, 2 Cal.4th at 
391.) “Instead, resolution generally hinges on a court’s determination of the extent to which the 
policies noted above are implicated in a given case.” (Ibid.) “Courts will also consider whether 
applying the doctrine presents an inadequate remedy to litigants, such as whether there would 
be an unreasonable expense and delay.” (Cundiff v. GTE California Inc. (2002) 101 Cal.App.4th 
1395, 1412.) In applying the primary jurisdiction doctrine, courts must confine their “analysis to 
the complaint as written.” (Farmers, 2 Cal.4th at 398.)  

Application 

In 2016, Plaintiff purchased residential real property located in Danville, California (the 
“Property”). In December 2018, Plaintiff received a Notice of Violation from the United States 
Army Corps of Engineers’ (the “Corps”) informing him that a culvert built on the Property was 
discharging material into a stream in violation of the Clean Water Act. In January 2020, the Corp 
determined it had jurisdiction over the stream. This lawsuit followed in June 2020, amended in 
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August 2021, wherein Plaintiff alleged six causes of action, in contract and tort, against 
Defendants relating to their alleged misrepresentations and failures to disclose. Cross-
complaints followed bringing additional parties into the action. None of the parties allege 
violation of the Clean Water Act. 

Defendant Humann now moves to stay the action “pending final determination by the Corps 
regarding whether grading of the property will be retroactively approved or what, if any, 
remediation will be required.” (Motion at 3:19-21.) It notes that, based on the Notice of Violation, 
the Corp can pursue various administrative actions including ordering restoration of the site, a 
permit to authorize any remaining work, and/or civil fines. (Id. at 4:13-18.) It is also possible that 
the Corp might not issue any fines or penalties. Humann argues that the Court should stay this 
action to allow the Corp to finish its assessment and issue a final ruling.  

Plaintiff objects to the request for a stay on various grounds. First and foremost, Plaintiff notes 
that the Corp is aware of the current litigation and not only has declined to intervene but has 
also indicated that the Corp would prefer that this litigation continue. In a letter dated April 11, 
2022, the Corp states that it understands that there is currently civil litigation between “that is 
related to the alleged violation” and that it would like to enter into a tolling agreement in order 
“[t]o provide time for the parties to conclude the litigation.” (Phan Decl. Ex. A.) In March 2022, 
Plaintiff’s counsel was informed by Corp that it was waiting for a resolution in this litigation to 
determine its course of action. (Phan Decl.  ¶2.) Thereafter, the tolling agreement was entered 
into between Plaintiff and the Corp. (Id. at Ex. B.)  

As cited by Plaintiff and Defendant alike, the primary jurisdiction doctrine “provides the 
appropriate administrative agency with an opportunity to act if it so chooses to do so.” (Wise, 
supra, 77 Cal.App.4th at 296.) Here, the Corp has indicated it is choosing not to interfere with 
the present litigation, and instead is waiting for this litigation to resolve.  

In addition to the above, it does not appear that the Court needs the “expertise” of the Corp in 
handling potential Clean Water Act violations. None of Plaintiff’s claims arise from, or even 
reference, the Clean Water Act. They all relate to alleged misrepresentations and failures to 
disclose related to the sale of the Property. Common law tort and contract claims are the type of 
matters that “are … within the conventional competence of the courts…,’” and do not need 
specialized agency experience. (South Bay Creditors Trust v. General Motors Acceptance Corp. 
(1999) 69 Cal.App.4th 1068, 1083 quoting Farmers, supra, 2 Cal.4th at 390.) There is no need 
to interpret or apply the Clean Water Act in this matter. The Corp determination on how to 
proceed with remediation, if any, will not impact the issues related to the breach of contract, 
misrepresentation, and adequacy of disclosures at the root of this matter. Thus, there is no need 
to wait for the Corp to complete its investigation to move forward on those issues.  

Defendants maintain that Plaintiff’s request for damages related to the potential permitting 
and/or remediation of the stream requires a stay at this time. Defendants acknowledge, 
however, that Plaintiff seeks more than just costs associated with any remediation, e.g. lost 
property value. As damages related to any required remediation can be addressed separately 
when those matters are resolved, there is no reason to stay the matter now with respect to the 
other issues in this case.  

Based on the above, Defendants’ request for a stay under the primary jurisdiction doctrine is 

denied. The Court also declines to invoke its inherent power to issue a stay at this time. 

(Rutherford v. Owens-Illinois, Inc. (1997) 16 Cal.4th 953, 967.) The above holdings are made 

without prejudice to Defendants bringing a request for a stay at a later time if necessary. 
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2. 9:02 AM CASE NUMBER:  MSC20-01066 
CASE NAME:  RHODES  VS.  KRBC 
MOTION TO STAY (Humann Company) 
*TENTATIVE RULING:* 
 
See Add-On Line 1. 

    

3. 9:03 AM CASE NUMBER:  MSC20-01066 
CASE NAME:  RHODES  VS.  KRBC 
JOINDER IN MOTION TO STAY  BlueLine Engineering 
*TENTATIVE RULING:* 
 
See Add-On Line 1. 
 
 

    

4. 9:04 AM CASE NUMBER:  MSC21-02066 
CASE NAME:  CANLAS  VS.  PILO 
MOTION TO SET ASIDE DEFAULT PURSUANT TO CCP 473 
*TENTATIVE RULING:* 
 
Before the Court is a Motion to Set Aside Request for Entry of Defaults Pursuant to CCP 

Section 473 filed by defendants Asher Pilo and Litor Remodeling, Inc. For the reasons set 

forth, the motion is granted on the condition that Defendants contest this tentative ruling in 

accordance with the applicable Local Civil Rules and Court procedures, appear at the 

hearing, and present their proposed answer to the Complaint with a copy provided to counsel 

for Plaintiffs prior to or at the hearing.  

Background 

Plaintiffs allege they entered into a contract with defendant Litor Remodeling, Inc. ("Litor") to 

remodel their home. Defendant Asher Pilo is the President of Litor. Plaintiffs contend Litor and 

Pilo's remodeling work was defective and defendants misrepresented their qualifications and 

prior customer reviews of their work. The complaint alleges various causes of action including 

breach of contract, fraud, conversion, negligence, and money had and received, among other 

claims.  

Plaintiffs served copies of the summons and complaint on Pilo personally and as President of 

Litor in Florida on October 18, 2021. On December 7, 2021, Plaintiffs served by mail requests 

for entry of default against Pilo and Litor. Defaults were entered by the Clerk against Pilo and 

Litor on December 8, 2021.  

On February 16, 2022, Defendants filed a motion to set aside the defaults entered against 

them, supported by a declaration of their counsel Larry D. Letofsky. Defendants contend that 

they referred Plaintiffs' claims to their bonding company and understood that "the bonding 

company would handle the matter." (Memo. ISO Mot. p. 5, ll. 19-23.) The bonding company 
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denied Plaintiffs' claim on October 27, 2021, after the Complaint was served. Defendants' 

contend they believed that the bonding company's denial of the claim concluded Plaintiffs' 

claims and they did not need to respond to the Complaint. (Memo. ISO Mot. p. 5, ll. 22-24.)  

Plaintiffs contend Defendants have not shown excusable neglect or mistake and object to the 

Letofsky Declaration. As Plaintiffs anticipated in their opposition, Defendants filed a reply 

declaration of defendant Pilo which states from his personal knowledge the factual basis 

asserted in the motion for Defendants' failure to respond to the Complaint.  

Standards Governing Motions to Set Aside Default 

Code of Civil Procedure section 473(b) gives the court discretion to "relieve a party or his or 

her legal representative from a judgment, dismissal, order, or other proceeding taken against 

him or her through his or her mistake, inadvertence, surprise, or excusable neglect." (Code 

Civ. Proc. § 473(b).) Courts are typically liberal in relieving parties of defaults caused by 

mistake, inadvertence, or excusable neglect in order to hear a case on its merits. (Zamora v. 

Clayborn Contracting Group, Inc. (2002) 28 Cal.4th 249, 256 ["the provisions of section 473 of 

the Code of Civil Procedure are to be liberally construed and sound policy favors the 

determination of actions on their merits"] [citation omitted].) The application for relief must be 

filed within six months of the date of the judgment or proceeding was taken and must be 

accompanied by a copy of the answer or other pleading proposed to be filed. (Code Civ. 

Proc. § 473(b); Henderson v. Pacific Gas & Electric Co. (2010) 187 Cal.App.4th 215, 225.)  

In cases where “the party in default moves promptly to seek relief, and the party opposing the 

motion will not suffer prejudice if relief is granted … very slight evidence will be required to 

justify a court in setting aside the default." [Citations omitted; emphasis added.] (Elston v. 

City of Turlock (1985) 38 Cal.3d 227, 235 [superseded by statute on other grounds].) (See 

also Mink v. Superior Court (1992) 2 Cal.App.4th 1338, 1343 [same]; Rogalski v. Nabers 

Cadillac (1992) 11 Cal.App.4th 816, 821 [reversing order refusing to set aside default and 

default judgment].) "Unless inexcusable neglect is clear, the policy favoring trial on the 

merits prevails." (Minick v. City of Petaluma (2016) 3 Cal.App.5th 15, 24, quoting Elston v. 

City of Turlock (1985) 38 Cal.3d 227, 235 [emphasis added].)  

There is a "strong presumption to provide a hearing on the merits." (Grappo v. McMills (2017) 

11 Cal.App.5th 996, 1009.) Any doubts in applying the statute are to be resolved in favor of 

the party seeking relief. (Austin v. Los Angeles Unified School District (2016)  244 

Cal.App.4th 918, 929.) 

Analysis 

A. Evidentiary Objections to Letofsky Declaration and Consideration of Reply 

Declaration of Pilo 

Plaintiff's Evidentiary Objections to the Letofsky Declaration are sustained. Nevertheless, the 

Court exercises its discretion to consider the Pilo Declaration filed with the reply, which 

restates in admissible form from a witness with personal knowledge the facts relied on by 

Defendants in their motion to set aside the defaults, specifically that Defendants mistakenly 

believed their bonding company was handling Plaintiffs' claims and Defendants did not need 

to respond further to the Complaint after the bonding company investigated and denied 
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Plaintiffs' claims. 

The Court has discretion to consider new evidence filed with a reply so long as the other party 

has an opportunity to respond. (See, e.g., Grappo v. McMills, supra, 11 Cal.App.5th at 1009 

[no abuse of discretion in granting relief from default in trial court's reliance on argument first 

raised in reply"]; Alliant Ins. Services, Inc. v. Gaddy (2008) 159 Cal.App.4th 1292, 1307-1308 

[no abuse of discretion in considering supplemental reply declaration in application for 

preliminary injunction]; California Retail Portfolio Fund GMBH & Co. KG v. Hopkins Real 

Estate Group (2011) 193 Cal.App.4th 849, 861 [no abuse of discretion in considering new 

evidence in reply papers in writ application]; Plenger v. Alza Corp. (1992) 11 Cal.App.4th 349, 

362, fn. 8 [no abuse of discretion in consideration of additional evidence filed with reply in 

motion for summary judgment].)  

In this case, the Pilo declaration does not state new facts. Defendants responded to the facts 

in their opposition and argued why the facts are insufficient to support setting aside the 

defaults.  

B. Defendants Have Met the Minimal Standard of "Very Slight Evidence" to Set 

Aside the Defaults  

Under the standards of the case law cited above on discretionary relief from default under 

Code of Civil Procedure section 473(b), Defendants have presented some "very slight 

evidence" of excusable neglect that they were relying on their bonding company to handle 

Plaintiffs' claims and that as a result, they believed they did not need to respond to the 

complaint. (See Fasuyi v. Permatex, Inc. (2008) 167 Cal.App.4th 681, 694-702 [reversing 

order denying motion to vacate default judgment, where defendant sent complaint to 

insurance carrier, and moved promptly for relief after it learned a default judgment had been 

entered; addressing cases in which defendant relied on insurer to defend and strong policies 

favoring disposition of actions on the merits].) Further, Plaintiffs have not shown prejudice by 

having to address their claims on the merits. No judgment was entered on their request for 

entry of default judgment for various reasons. Defendants' moved for relief diligently and 

timely after their defaults were entered. 

C. Proposed Answer Required As A Condition to Granting Relief 

Code of Civil Procedure section 473(b) requires that a copy of a party's proposed answer 

accompany the motion for relief from default, which is not included in Defendants' motion. The 

requirement is subject to a rule of substantial compliance. (County of Los Angeles v. Lewis 

(1918) 179 Cal.398, 400; Job v. Farrington (1989) 209 Cal.App.3d 338, 340-341 [reversing 

order denying relief from a default judgment]; County of Stanislaus v. Johnson, supra, 43 

Cal.App.4th at 837-838.) A copy of the proposed answer, however, must be submitted and 

provided to Plaintiffs prior to or at the hearing before relief is granted. 
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